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Period for Reply 

A SHORTENEaSTATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )C3 Responsive to communication(s) filed on 31 May 2005 . 
2a)M This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) H Claim(s) 1-20 is/are pending in the application. 

4a) Of the above claim(s) 17-20 is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) |3 Claim(s) 1-16 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) _ are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)^ The drawing(s) filed on 06 October 2003 is/are: a)S accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12)D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attachment(s) 

1) CD Notice of References Cited (PTO-892) 4) [H Interview Summary (PTO-413) 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) Paper No(s)/lv1ail Date. . 

3) □ Information Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 5) □ Notice of Informal Patent Application (PTO-1 52) 

Paper No(s)/Mail Date . 6) □ Other: . 
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DETAILED ACTION 
Response to Arguments 

1 . Applicant's arguments filed 02/1 1/2005 have been fully considered but they are not 
persuasive. The Applicant has argued that the '300 reference discloses a method of extruding the 
litter composition. Attention is drawn to MPEP 2113 where it is stated, "Even though product- 
by process claims are limited by and defined by the process, determination of patentability is 
based on the product itself. The patentability of a product does not depend on its method of 
production. If the product in the product-by-process claim is the same as or obvious from a 
product of the prior art, the claim is unpatentable even though the prior product was made by a 
different process". It is respectfully disagreed with that column 3, lines 61-62 of the '300 
reference discloses the die for the extrusion process being oval or oblong. It is clearly stated that 
"the litter composition could be formed into pellets having an oval or oblong cross-section". 
There is no mention of the oval or oblong cross section being directed to the die for the extrusion 
process. It is maintained that the '300 discloses the product as claimed and as such, the process 
for making the product is not germane to the issue of patentability in the product claim. 

Election/Restrictions 

2. Applicant's election of Invention I in the reply filed on 05/3 1/05 is acknowledged. 
Because applicant did not distinctly and specifically point out the supposed errors in the 
restriction requirement, the election has been treated as an election without traverse (MPEP 
§ 818.03(a)). 
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3. Claims 17-20 are withdrawn from further consideration pursuant to 37 CFR 1 .142(b) as 
being drawn to a nonelected invention, there being no allowable generic or linking claim 
Election was made without traverse in the reply filed on 05/3 1/05. 



Claim Objections 

4. Claim 3 is objected to under 37 CFR 1.75(c), as being of improper dependent form for 
failing to further limit the subject matter of a previous claim. Applicant is required to cancel the 
claim(s), or amend the claim(s) to place the claim(s) in proper dependent form, or rewrite the 
claim(s) in independent form Claim 3 recites the granular substance is made from being rolled in 
a drum which depends from claim 2 including the limitation of a rolling operation in a drum. 

5. Claim 2 objected to because of the following informalities: replace "bo" in line 2 with - - 
by- Appropriate correction is required. 



Claim Rejections - 35 USC § 112 

6. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

7. Claims 4, 6 and 7 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

8. Claim 4 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite for failing 
to particularly point out and distinctly claim the subject matter which applicant regards as the 
invention. It is unclear as to what the limitation "not formed from an extrusion process" is 
limiting in the claim as in lines 1 and 2 it is claimed that the substance is not made from a 



Application/Control Number: 1 0/679,973 Page 4 

Art Unit: 3644 

process being extruded. It is unclear as to whether this is a redundancy in the limitation or if the 
Applicant is trying to further limit the claim by the statement and if so, in what manner? 

9. Claim 6 recites the limitation "the large animal 1 ' in lines 2-3. There is insufficient 
antecedent basis for this limitation in the claim. 

10. Claim 6 is considered vague and indefinite, as it is not clear as to what is meant by the 
limitation "increases the surface area". It is unclear as to what the substance surface area is to be 
increased over. 

Claim Rejections - 35 USC § 102 

11. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 35 1(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

12. Claims 1-16 are rejected under 35 U.S.C. 102(e) as being anticipated by Lewis, II et al., 
US Patent 6,276,300 Bl (Lewis). 

Lewis discloses an animal litter to be used for animals that do not bury their elimination 
(specifically a dog) where the litter comprises a granular substance having a non-constant cross- 
sectional area with a width between 6mm- 12mm (column 3, lines 55-58) and having an aspect 
ratio between 1-1 and 1-6 (i.e. width between .25 and .75 inches and a length between .25 and 
2.0 inches) with a bulk density of above 12 lbs/ft 3 (column 3, lines 63-66) being substantially 
spherical balls (column 3, lines 61-62, as the disclosed oval shape is considered substantially 
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spherical); wherein the litter is not easily discharged from a bin (column 4, lines 8-9); wherein 
the granular substance is free from protruding edges (seen in Figure 5 and also column 3, lines 
61-62 state the pellets may be oval or oblong); wherein the litter is safe for contact with animals 
(i.e. as the disclosed material is used for animals, it is therefore considered to be safe for 
animals); wherein the granular substance is made from a short fiber cellulose waste material (i.e. 
recycled newspapers); wherein the bulk density is substantially between 15-50 (claim 20) and 
18-25 (claim 1 1) lb/ft 3 ; wherein the absorption ratio is greater than .5 and 1.0 (column 5, lines 7- 
10). 

Regarding claims 2-4, even though product-by-process claims are limited by and defined 
by the process, determination of patentability is based on the product itself The patentability of 
a product does not depend on its method of production. If the product in the product-by-process 
claim is the same as or obvious from the product of the prior art, the claim is unpatentable even 
thought he prior product was made by a different process. In re Thorpe, 111 F.2d 695, 698, 227 
USPW 964, 966. As Lewis anticipates the claimed product, the method of forming the product 
is not germane to the issue of patentability of the product itself, therefore this limitation ahs not 
been given patentable weight. It is noted Lewis discloses the substance having a substantially 
constant cross-sectional area (reference Figures 1-5, 7). 

Conclusion 

13. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
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MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Kimberly S. Smith whose telephone number is 571-272-6909. 
The examiner can normally be reached on Monday thru Friday 10:00-4:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Teri Luu can be reached on 571-272-7045. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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Examiner 
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